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THE RIGHT OF AN INTERSTATE CARRIER 
TO REMAIN IN A STATE AND REFUSE 
TO DO INTRASTATE BUSINESS. 

There is no doubt of the principle that a 
state cannot impose any burden on inter- 
state commerce, nor prevent interstate bus- 
iness from operating in a_ state. jut 
may an interstate carrier, because it wishes 
to escape taxation in a state, refuse to do 
any intrastate business? This seems a ques- 
tion involved in a late decision by Supreme 
Court of Washington. State v. Northern 
Express Co., 141 Pac. 757. 

In Pullman Co, v. Adams, 189 U. S. 420 
a state tax on intrastate business was held 
lawful. It was said: “The company can- 
not complain of being taxed for the priv- 
ilege of doing a local business which it is 
free to renounce.” 

This was followed by a Mississippi case 
which ruled that the company could not 
complain at being taxed for the privilege of 
doing a local business, which it was free 
to renounce, since it could continue its in- 
terstate business, declining local business. 
and thus escape the attempt to tax it upon 
business wholly within the state. This prin- 
ciple is applied in the Washington case 
supra, in sustaining the state tax. 

But two dissenting judges contend that 
under the constitution and statutes of that 
state an express company engaged in inter- 
state commerce is not free to take or re- 
nounce all state business and they go into a 
consideration of such constitution and stat- 
utes in reference to constitutional provis- 
ion declaring that a foreign corporation 
shall not be permitted to transact business 
in the state on more favorable conditions, 
than domestic corporations, and to its 
statute for a public service commission all 
with the intent of showing their purpose. 

They then speak of the public service 
commission being empowered to require a 








common carrier to accommodate its bus- 
iness to the requirements of the law and of 
its being well known at the time of the 
adoption of the constitution and of the stat- 
ite that practically every common carrier 
in the state was a foreign corporation en- 
gaged in interstate business. It was said: 
“With all due respect to my brethren, I can- 
not free my mind from the conviction that 
the majority opinion has misconstrued the 
tax statute and torn the heart out of both 
the public service commission statute and 
the constitution. . . . If the public 
service commission should fix a rate for ex- 
press companies below what such com- 
panies would consider adequate, and if 
consequently they should elect to re- 
nounce all intrastate business, the loss to 
the fruit, dairying and other industries of 
the state in respect to perishable products 
would be staggering.” 

It was also said: “If the express com- 
panies doing business in this state should ac- 
cept the law as this court has laid it down 
and decline to receive local business from 
one point to another, it would result in loss 
of millions of dollars to the fruit and dairy 
interests of the State of Washington. It 
has denied to companies doing interstate 
business the character of local concerns, un- 
less they voluntarily assume that character. 
whereas it was the plain intent of the Legis- 
lature to make them common carriers. 
bound to accept the business of the citizens 
of the state and amenable to its laws.” 

Hence. if other state laws have the same 
intent as those of Wasl.ington, why is there 
not open to interstate carriers the oppor- 
tunity of telling any state they will aban- 
don local business, if state laws do not suit 
them? If they can do this, the argument 
about confiscatory rates fades into insignif- 
icance. They hold the whip handle and 
may put a state at their mercy at any time 
they see fit so to do. 


And what does it matter whether there 
was such intent in the laws of a state as 
was alleged to exist in those of Washington 
state? The whole question is whether they 
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have occupied the ground and are serving 
the state as public utilities, and are free at 
any time, because they do an interstate bus- 
iness, to refuse to take any local shipments 
or carry any local passengers. The mere 
ipse dixit in the Adams case, supra, seems 
a pregnant statement involving tremendous 
consequences. It brings the state and the 
nation into singular relations, making the 
rights of one as to its carriers greatly con- 
flict with those of the other. It puts at the 
mercy of common carriers the people of 
every state of the Union, because of their 
national character under the commerce 
clause. This obiter dictum in the Adams 
case needs to be distinguished, if it can be 
distinguished. 








NOTES OF IMPORTANT DECISIONS 





MASTER AND SERVANT+—-SON OF DE- 
FENDANT USING AUTOMOBILE FOR HIS 
OWN PLEASURE.—The Supreme Court of 
South Carolina holds that, if a father provides 
an automobile for the pleasure of his family, 
then his son as a member of the family is a 
servant of the father in using the automobile 
for his own pleasure and the father is liable for 
his negligence. Davis v. Littlefield, 81 S. E. 
487. 

The defendant, a non-resident, testified that 
he sent the automobile to Aiken, S. C., for the 
comfort of his family and any one of the fam- 
ily that wanted to use it. The son, 19 years of 
age, took the car to go after some friends and 
while on the way, an injury from negligence 
of the son happened to plaintiff. 

The court said: “The fact that the son drove 
himself, did not in any way change the busi- 
ness for which the machine was used.” But, 
is this so, even if it be conceded that the son, 
in driving for another member of the family, 
or if another member of the family were driv- 
ing for him, would be using the machine in 
the business for which it was intended to be 
used? 

If a father entrusts a child with a dangerous 
weapon, which he has bought for the pleasure 
of the family in hunting, would he be liable 
for the negligence of the child in its use? It 
would appear not, according to another anno- 
tation found in 79 Cent. L. J. 65. What may 
be the distinction between the two cases? 





There is none, unless an automobile, not being 
particularly a dangerous instrument, the par. 
ent is held more strictly than if it were. 

At all events, how may one, who has the 
mere permission to use an instrument, be held 


to be the servant of another in taking advan. 


tage of the permission? He pleases the other 
in using it, but he is under no stress of duty 
to use it, as he might be, if using it for the 
pleasure of another of the family. 

There seems something of remoteness to say 
the use in this case was in the father’s busi- 
ness, when a wholly uncontrolled wish by the 
user is the sole cause of the use. The nexus 
between superior and agent seems lacking. 
There appears to be an independent intervening 
cause. 





DIVORCE—JUDGMENT AGAINST LIMITED 
DIVORCE BAR TO ACTION FOR TOTAL DI 
VORCE.—The fact that the same facts give 
right to certain relief in one state does not pre- 
vent an adverse judgment in an action for that 
relief, being res judicata as to other relief in 
another state under the same facts. This is 
illustrated in the case of Krzepieki v. Krzepieki, 
140 Pac. 13, decided by Supreme Court of Cali- 
fornia, an action for divorce. 

The facts show that in New. York there was 
a suit for limited divorce, upon the ground of 
desertion and willful neglect, in which there 
was a judgment denying relief. In California 
the same facts were alleged in action for total 
divorce. 

The court said: “Whether such judgment 
constitutes a bar to a subsequent suit or not, 
does not depend on the difference in relief 
sought in the two actions, but upon the ques- 
tion whether the same matters put in issue in 
the second suit between the same parties was 
actually in issue in the first and adjudicated. 
* * * The plaintiff here in her action in the New 
York court for a limited divorce charged de- 
fendant with willful neglect, which was made 
an issue in that action and the judgment of 
the court was against her upon it. In this 
state, she charges the same identical ground 
of willful neglect as made there as a ground 
of divorce here. As, however, this very same 
matter of willful neglect was the subject of 
judicial controversy in the former action, and 
judicially determined against the plaintiff, she 
will not be permitted to re-litigate it.” 

More interesting it would be for the court 
to say what would be the rule as to all grounds 
of divorce under the New York law, which 
might have been litigated and what outside 
of that law in the way of other grounds, resi- 
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dence in California might have authorized 
plaintiff to sue, where they arose prior to the 
New York suit. In other words, may one shift 
his residence about and acquire the benefit of 
new grounds of divorce, and a persistent suitor 
finally find surcease from his sorrow. The 
presumption in such a quest would be greatly 
against the freedom from fault of the plaintiff. 





INSURANCE—CONDITION OF FORFEIT-: 
URE IN BENEFIT CERTIFICATE.—In Gauger 
y. American Patriots, 105 N. E. 755, decided by 
Illinois Supreme Court, there was a provision 
in a benefit certificate in a fraternal society 
that: “If a member dies in consequence of @ 
duel, or by the hands of justice, or by the prac- 
tice of any pernicious habit that obviously tends 
to shorten life, or by the use of intoxicating 
liquor or drugs, or through or by the violation 
of any criminal law of any state, province or 
municipality, or while in the custody of any 
officer of the law, then in all such cases, the 
certificate of membership shall be null and 
void.’ 


In a suit on the benefit certificate it appeared 
that insured was found on the lake front in 
Chicago, suffering from an incised wound on 
the wrist, and a charge of disorderly conduct 
was laid against him. He was tried and fined 
and sent to the Bridewell in default of pay- 
ment of the fine. While in the hospital for 
treatment he died on the sixth day after con- 
viction. 


The trial court held that the phrase “while 
in the custody of any officer of the law” re- 
ferred to cases where death resulted as a 
consequence thereof. This holding, the appel- 
late court reverses and the latter judgment, 
the Supreme Court affirms. 


All of the courts place their judgment upon 
a construction of the provision of the benefit 
certificate, but it seems to us that the clause in 
question had no‘application whatever to the 
case. If the man had paid the fine and yet had 
gone to the hospital and died, undoubtedly it 
would not have applied. The essential ques- 
tion, then, is whether .or not he was in the hos- 
pital in any materially different way. If he 
was not, then to forfeit his certificate is to put 
a penalty on his poverty or his stubbornness, 
if he refused to pay when he could pay. The 
court appears to have made the letter of the 
law kill the certificate, when its spirit should 
have saved it. Pro tanto when he was being 
ministered to he was not “in the custody of any 
Officer of the law,’ and to say otherwise is to 
penalize relief to prisoners. 





IS IT PROFESSIONAL FOR LAW- 
YERS TO DRAW WILLS FOR 
TRUST COMPANIES WHERE 
SUCH BUSINESS IS SECURED 
BY ADVERTISING? 





In a recent number of the Central Law 
Journal, we quoted the following para- 
graph from the advertising circular of a 
company in Detroit: . 

“The Union Trust Company offers him 
(the client) the services of its trained 
officers to draw his will and to advise 


_with him as to the best methods of pro- 


viding an income for those dependent 
upon him, after he is gone. His will may 
be left in the vaults of the Union Trust 
Company in a sealed envelope to be de- 
livered to the Probate Court immediate- 
ly after his death, subject only to his or- 
ders during his lifetime. For this ser- 
vice the Union Trust Company makes 
no charge provided it is named in the 
will either as executor or trustee. In any 
other event the charge is so small that 
the saving in the end, by reason of prop- 
er drafting of the will, will far more than 
offset the small cost of the service which 
is here offered by the Union Trust Com- 
pany.” 

We are requested to advise whether 
attorneys employed to perform the ser- 
vices so advertised were guilty of con- 
duct coming within the inhibitions of Sec. 
27 of the Canon of Professional Ethics, 
which provides as follows: 

“It is equally unprofessional to procure 
business by indirection through touters 
of any kind, whether allied real estate 
firms or trust companies’ advertising to 
secure the drawing of deeds or wills or 
offering retainers in exchange for execu- 
torship or trusteeships to be influenced 
by the lawyer.” 

We did not. answer this query, but 
passed it on to our subscribers and to 
the bar generally. 

Up to date, 251 lawyers, scattered over 
seven states, have replied, 220 declaring 


(1) 79 Cent. L. J. 32. 
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that such conduct or relationship on the 
part of an attorney was in violation of 
Section 27 of the Canons of Professional 
Ethics and 31 voting that such relation- 
ship was a proper one. The exact vote 
follows by states: 








Yes No. 
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Some of the replies received afford in- 
teresting sidelights on the subject and 
show the trend of professional opinion 
to be opposed to those lawyers who al- 
low themselves to be used as tools by 
trust companies and other corporations 
desiring to reap the emoluments that 
flow from the legitimate practice of the 
law. ‘The following are a few of the let- 
ters received: 


R. A. Mooneyham, Carthage, Mo.: 


I do not regard the case stated in your clip- 
ping from the Central Law Journal, of July 
10th, 1914, entitled, Is it ethical as being con- 
duct clearly coming under the inhibition of 
Section 27 of the Canons of professional eth- 
ics. 


As I understand the case stated the Union 
Trust Company, in its advertisements and so- 
licitations for business, proposes to furnish its 
patrons legal advice with very little or no cost 
to its, (the trust company’s,) patrons, The 
trust company pays its attorneys for services 
rendered to it either an annual salary or so 
much for services rendered in each particular 
case. It seems to me that the trust company 
has a perfect right to advertise for business 
in that way and so extend to its patrons the 
servies of its skilled attorneys in the matter of 
drawing wills and deeds and that the trust 
company’s attorneys are guilty of no ethical 
wrong as the attorneys do not advertise for 
the business and are not responsible for the 
advertisements or the attitude of the trust com- 
pany toward its patrons. 





D. D. Murphy, Elkader, Iowa: 

I want to say that I consider the conduct 
referred to as being grossly unethical and a 
glaring violation of Section 27 of the Canons 
of Ethics of the American Bar Association. If 
such conduct as that be permitted to pass as 
professional and ethical, then it is time for the 
legal profession to quit making a pretense at 
being a profession. We would descend to the 
common level of the commercial world. 

The conduct referred to in this clipping is 
so grossly and clearly within the prohibition 
of the rule, and also so clearly in violation of 
what should be considered proper professional 
conduct without any rule, that I am surprised 
that any question should be raised. Indeed, it 
is a reflection on our profession that it should 
be called upon to express an opinion upon a 
matter that is so clear. 
are looking at these questions with a view to 
finding some technical way of evading. Any 
lawyer who has a proper conception of the 
spirit of his profession can have no hesitation 
when confronted by a question of this kind. 
It is time that we quit quibbling and asking 
for the opinions of our members on matters 
like this. If we want to live up to the ideals 
of our profession, such conduct must be con- 
demned “off the bat.” It needs no discussion. 
The very fact that conduct like this is consid- 
ered of so doubtful a character as to ask for 
the opinions of lawyers upon it, indicates a 
laxness in our profession that should not be. 
This is common commerce and not profession- 
al conduct. 

D. D. Conway, Grand Rapids, Wis.: 

I was a member of the Wisconsin legislature 
in 1913 and a bill was presented to stop this, 
but if I remember correctly, it was killed. Prob- 
ably it took in too much. The arguments used 
were that the trust companies advertised in 
the newspapers, street cars and all public places 
that “Wills Drawn Free,” etc. Furthermore it 
was argued that the practice of the trust com- 
panies was to have their own attorney act as 
attorney for the executor, no matter whether 
the relatives wanted him or not. 


In one case there was an estate of over $200,- 
000. The will was drawn by a trust company. 
All the heirs wanted a certain attorney to rep- 
resent the executor, but the trust company told 
them “no,” that they had their own attorney, 
and, notwithstanding the fact that the widow 
and all the children wanted the regular family 
attorney, they insisted that their own attorney 
should act. 

These were some of the arguments used 
against it but it is very distinct in my mind 
that some law ehould be passed, stopping trust 
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companies and their attorneys from drawing 
wills. 
varion C. Early, St. Louis, Mo.: 

In your issue of July 10th, it is stated that a 
trust company at Detroit advertises that it 
will write wills free, provided it is named as 
executor or trustee, the will to be left in its 
yaults, subject only to the direction of the tes- 
tator, and at his death to be delivered to the 
Probate Court. The question is asked as to 
whether this practice is in keeping with pro- 
fessional ethics. If it is proper for a body of 
laymen to organize a corporation, carry on @ 
law practice through advertising wr for secur- 
ing gain and without assuming the obligations 
of attorney to client, then I think it profession- 
al, otherwise, not, and such practice ought to 
be considered selling legal business without 
regard to ethics. 


Charles L. Hays, Eldora, lowa: 

Your question, “Is It Ethical?” cannot be an- 
swered by yes or no. 

Section 27 of the Canons of the Bar Associa- 
tion appears confused. Touters for lawyers 
pretend to be disinterested, and to secretly 
hire one is fraudulent. Whether a corporation 
may openly offer an undisclosed attorney to 
perform services involves no element of dis- 
honesty. 


Modesty and worth may be evidenced by an. 


offer to serve, undisclosed, a society for legal 
aid to the poor. To be the undisclosed attor- 
ney for a corporation offering legal services for 
possible corporate trusteeships may, in fact, 
give a lawyer opportunities for enlarged and 
wholly honorable usefulness. It is not the 
hiding of identity behind a corporation that 
is unethical or otherwise objectionable. 

To my mind such employment is to be de- 
precated on two other grounds, public policy 
and private good taste. 

Lawyers, in theory, scarcely in practice, are 
public servants, whose whole duty is to pro- 
mote justice. Their relations with their clients 
are personal and peculiarly confidential. 

Corporations are bloodless because the profit- 
taking stockholder, having no personal contact 
with the public, ignores the personal equation 
and the humanities. To allow a corporation to 
select one’s personal adviser for its own profit 
is to invite the entrance of the mercenary 
motive. One’s best friend will help in the se- 
lection of an attorney with delicate considera- 
tion, keeping in mind the idiosyncrasies of 
both, which often make or mar the success of 
such a relation. To offer lawyers for sale, like 
corporation stock or a winter’s supply of coal, 
Presumes a standardization of personal and 


eae ane 





professional qualities which might suggest Mr. 
Ford’s automobile, but is repugnant to a man 
conscious of his own limitations. The lawyer 
offers only highly specialized personal quali- 
ties. To place these at the behest of corporate 
selfishness is to place them in danger of pro- 
fessional prostitution and violates public pol- 

icy and good taste. ‘ 


This expression of professional opinion 
affords an interesting evidence of the 


‘attitude of the bar toward a form of 


unethical conduct hitherto very sel- 
dom condemned or even referred to. It 
shows also that Section 27 of the Canons 
of Professional Ethics is intended to ap- 
ply to other than the more vulgar forms 
of advertising. 

The replies of Mr. Early and Mr. Hays 
above quoted also call attention to a fur- 
ther objection to the solicitation of legal 
business by trust companies, other than 
the question its violation of the canons of 
Professional Ethics. This further objec- 
tion, to our mind, is fundamental, to-wit: 
it permits 2 corporation to practice law 
and to reap the emoluments thereof. 
There is no doubt that very few people 
would trust the making of a will to the 
clerks of a corporation untrained in the 
law. It is only where an attorney of repu- 
tation and experience accepts employ- 
ment from the corporation to draw wills 
for those whose business it may solicit 
that the company is able to attract busi- 
ness of that kind and make a profit there- 
from. 

The practice of law is not a business 
for commercial exploitation and any 
scheme hv which a corporation or one 
unlicensed to practice law reaps a profit 
therefrom should, in the interests of the 
public. be strictly condemned. 

Tt also clearly appears that the lawyer 
who accents such business clearly vio- 
lates the letter and spirit of Section 27, of 
the Canons of Professional Ethics and 
should he as severely censured as the 


lawver who advertises more directly. 
Mhic e-se+ he true or the Code should be 
chanved in this respect. 

A. H. Rossrns. 
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LIABILITY TO CREDITORS OF 
TRANSFERRER OR TRANSFEREE 
FOR UNPAID SUBSCRIPTION UP- 
ON STOCK. 


Preliminary—The question here consid- 
ered concerns in no way that of calls or as- 
sessments upon stock nor that of the double 
liability of stockholders, though there may 
be found in. the cases to be cited some in- 
cidental reference to the latter question. 
It is desired rather to examine the prin- 
ciples governing the transfer of shares of 
stock in corporations, especially in cases 
where property other than money has been 
made the basis for the issuance of stock, 
and where there is part payment only in 
money, whatever the certificates of stock 
may state on their face or corporate re- 
cords may pretend to show. Corporations 
being creatures of statute ought not by their 
ex parte evidence to be allowed to fore- 
close inquiry in behalf of creditors, where 
their rights are involved, but at the same 
time there may be, in the necessities of un- 
restricted trade, situations to be taken into 
account in the sale and transfer of stock 
as personal property bearing no apparent 
indicia of incumbered personal property. 
Naturally the questions considered depend 
greatly upon the terms of statutes but un- 
derlying their construction there run some 
general principles it will be my attempt to 
discern and portray, always remembering 
that courts lean to the protection of the 
creditor. 

Settlement of Corporate Indebtedness by 
Transfer of Stock for Less Than Par—At 
the outset it is well to advert to a seeming 
exception permissible in the transfer of 
stock at less than its face value, without 
the holder becoming liable for the differ- 
ence, under statutes making him, general- 
ly, so liable. It has been held by the U. 


S. Supreme Court to be perfectly consistent 
with the general proposition that unpaid 
subscriptions of stock are a trust fund to 
be administered for the benefit of creditors 
after a corporation becomes insolvent, that 





it be allowed to settle indebtedness against 
it by a transfer of its stock, at its real val- 
ue. Mr. Justice Harlan said:* “It is not 
the case of an ordinary subscription of 
stock in a given amount. Nor is it, strictly, 
one of an ordinary purchase of stock for 
purposes of investment. It is the case ofa 
creditor of an insolvent railroad corpora- 
tion, which, in consequence of its inability 
to pay creditors in money, was threatened 
with bankruptcy, and which refused or was 
unable to pay except in stock that was with- 
out market value. ‘To say that a public 
corporation charged with public duties, may 
not relieve itself from embarrassment by 
paying its debt in stock at its real value— 
there being no statute 
transaction—without subjecting the cred- 
itor, surrendering his debt, to the liability 
attaching to stockholders, who have agreed, 
expressly or impliedly, to pay the face value 
of stock subscribed by them, is in effect, to 
compel them either to suspend operations 
the moment they become unable to pay 
their current debts, or to borrow money 
secured by mortgage upon the corporate 
property. We do not think thé statute of 
Iowa can be properly construed to cause 
such a result in respect to corporations or- 
ganized under its laws.”? That this prin- 
ciple is not confined to “a corporation 
charged with public. duties” seems to be 
shown by its being cited as authority in the 
case of a purely private corporation.* 


forbidding — such 


Sale of Stock by Corporation to Main- 
tain Itself in Business—Another exception 
seems also to exist, where a corporation is 
its capital stock. 
Thus in a ‘Tennessee case,* where it was 
sought to hold a subscriber to stock of a 
corporation where there was a bonus in 
bonds, the court drew a distinction as fol- 


authorized to increase 


(1) Clark y. Bever, 139 U. S. 96, 112, 35 L. Ed. 


8s. 

(2) See also Fogg v. Blair, 139 U. S. 1158, 35 
L. ed. 104. 

(3) Handley v. Stutz, 139 U. S. 417, 433, 35 L. 
Ed. 227. 


(4) Morrow vy. Nashville Iron & Steel Co., 87 
Tenn. 262. 
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jows: ‘‘The necessities of the business of 
an organized company might demand an 
increase of capital stock and if such stock 
is lawfully issued, it may very well be of- 
fered on special terms. In such case, if 
the market price was less than par, it is 
clear that a purchaser or subscriber for 
such stock at its market value would, in the 
absence of fraud, be liable only for the con- 
tract price. So a case might arise where 
the stock of a going concern was much de- 
preciated, and where its bonds were below 
par, and there was lawful authority to is- 
sue additional stock and bonds. Now, in 
such case, the real market value of an equal 
amount of stock and bonds might not ex- 
ceed or equal the par value of either. In 
such cases, the question of fraud aside, a 
purchaser would only be held for his con- 
tract price.” 

This case was specifically approved in 
Handley v. Stutz, supra.® 

Principle Deduced from These Excep- 
tions—The principle to be deduced from 
these two exceptions is that, while in or- 


ganization subscription to stock must be’ 


paid for at par or above par, yet a corpora- 
tion is allowed latitude in disposing of its 
stock after it has begun business and its 
necessities require, provided that the trans- 
fer is made in good faith and for the fair 
market value of the stock. Our inquiry 
therefore, concerns shares of stock 
originally intended to represent the capital 
of the corporation embarked in business. 
The difference between the amount paid 
for this stock and its par value, where the 
consideration paid is less, is the trust fund 
to which creditors may resort in case of a 
corporation’s insolvency. 

Liability of Transferrer as Original Sub- 
scriber—It is evident that upon subscrip- 
tion and payment of less than par, there is 
a liability of the subscriber for the unpaid 
balance and the question arises whether or 


not upon assignment this liability ceases as 
to him or if to his liability there is also ad- 


(5) See also Stein v. Howard, 65 Cal. 616. 





ditional liability of the assignee or trans- 
feree. Naturally it would seem that if lia- 
bility once attaches, it is something like a 
vested right in another not to be shift- 
ed at the mere will or by the mere act 
of the party bound. It could not be cast 
upon other shoulders, unless by consent of 
him in whose favor it had been created 


_And correspondingly, it would seem that 


where an assignee or transferee comes into 
his holdings, he ought to be considered as 
shouldering the burden in his stead only 
upon some principle of estoppel, as for ex- 
ample, exercising some control over the cor- 
porate property. 


In a leading case in this country® it was 
held that where one purchases stock in good 
faith, without notice that it has been fully 
paid, he cannot be made liable for the un- 
paid part of the subscription. The court 
said: “Were it a question of first impres- 
sion we do not see on what grounds the 
liability of the defendants as bona fide 
transferees could be maintained. ° The lia- 
bility of subscription to the stock of a cor- 
poration is founded on contract. Where 
one agrees to take a certain number of 
shares, the law implies a promise to pay for 
them according to the terms of his sub- 
scription. If they are sold before all the 
installments are paid and are bought, with 
such knowledge, the law implies a promise 
on the part of the purchaser to pay what- 
ever may be due thereon. But 
where shares are issued by the company to 
the subscriber as full paid shares, and are 
sold by the subscriber as such, there is no 
ground upon which a promise can be im- 
plied on the part of the purchaser without 
notice, to be answerable either to the com- 
pany or its creditors, should the repre- 
sentations, on the faith of which he pur- 
chased, prove to be false.” 

The court goes on then to discuss the 
trust fund doctrine and says that means 
that: “If there has been any fraudulent or 
collusive disposition of the assets of a cor- 


(6) Brant v. Ehlen, 59 Md. 1. 
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poration, all who participate in the fraud 
may be held liable to the creditors.” Cor- 
respondingly as there is no assumption of 
liability it remains as it was, ' 

As to the claim that the purchaser should 
ascertain whether stock was in fact, full 
paid, it was said the purchaser in no way 
changes the creditor’s situation by buying 
a share of stock. ‘Shares of stock, are not, 
strictly speaking, negotiable instruments, 
but courts speak of them as quasi nego- 
tiable; and when they are issued as full- 
paid shares, and as such sold in the open 
market, the purchaser is not bound to sus- 
pect fraud where everything seems fair and 
conformable to the requirements of the law. 
Any other doctrine would virtually destroy 
the transferable nature of such shares and 
paralyze the whole of the dealings in the 
stock of corporations.” 


Here we might suggest also, that as ac- 
cording to the exceptions noted above it 
may be necessary for an organized corpora- 
tion to dispose of its stock to pay its debts 
for less than par, so also it is of advantage 
to an organized corporation that its shares 
professing to be full paid should have free 
circulation. The state cannot be supposed 
to allow one of its creatures to make such 
a representation at the cost of traders in its 
open markets, when to buy or not to buy 
does not change the attitude of prior par- 
ties. 


This case cites a great number of English 
cases to the effect that a bona fide holder 
of shares is not bound to suspect fraud in 
the sale of shares and the creditor’s rem- 
édy is against parties to the fraud and con- 
cludes discussion on this line by saying: ‘In 
all cases relied on by appellant as sustaining 
a contrary doctrine, it will be found either 
that the certificates on their face showed 
that the shares of stock were not, in fact 
full paid, or the facts and circumstances 
accompanying the transfer were such as to 
put the purchaser on inquiry.” 


(7) See also Foreman v. Bigelow, 4 Cliff. 509; 
Steacy v. Railroad, 5 Dillon 348, where the sub- 
ject is thoroughly considered. 





In a Michigan case,* the ruling was 
unanimous that bona fide transferees’ of 
shares of stock purporting on their face to 
be full paid up and non-assessable are pro- 
tected, a case frequently cited in reports 
of other states. Of course the liability oj 
the transferrer, which is not shifted, does 
not merely cease. 


In a New Jersey case® it was said: “The 
contract between the corporation and the 
subscriber is that for the stock is 
sued he will make full payment 
and any attempt to avoid this, by waiver 
or other device, will not excuse the sub- 
scriber to the injury of the creditor, but 
there is no equitable reason why the cred- 
itor should be allowed to shift the right he 
holds against the contractor to a bona fide 
transferee without knowledge of the in 
firmity, and to imply that he has assumed 
a contract of which he has no knowledge 
and which he would not have made had he 
been informed regarding it.” 


In a Federal Circuit Court case’ in sus- 
taining the same principle it was. said: 
“While the certificates are not negotiable 
paper they approximate it as nearly as pos- 
sible and possess so much the at- 
tributes of negotiability that purchasers im 
the open market may accept as true the 
clear representation on their face that they 
were fully paid.” 


Mr. Justice Gordon, in a court whereif 
Chief Justice Sharswood took part, and 
“Stock would be but 
sorry security for creditors if the subscrib 


approved, said that: 


er could at any time cast off his liability 
by a transfer to another party . . . On 
no principle of law or morals can the doc 
trine advocated by the defendant be sus 
tained. since it, in effect, makes the exectr 
tion of the contract depend wholly upon 


the will of the obligor.” In this case he 


(8) Young v. Erie Iron Co., 65 Mich. 111, 3 
N. W. $14. 

(9) Easton Nat'l. Bank v. Brick & Tile C0 
69 N. J. Eq. 326, 60 Atl. 54. 


(10) Rood v. Whorton, 67 Fed. 434. 
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claimed to be released by virtue of the as- 
signment of his stock to another.’ 

In a Tennessee case,’ in a suit by cred- 
itors, it was held that bona fide purchasers 
of stock which were stamped on their face 
as full paid-up and non-assessable, could 
not be held, where it was issued to sub- 
scribers at a fictitious valuation put upon 
property. 


In Missouri" it was said: “The rule in: 


this state is that unpaid subscriptions on 
capital stock constitute a trust fund for the 
benefit of creditors; but where 
such stock is acquired by persons who.. . 


‘take it as fully paid and non-assessable 


stock, they cannot be held liable for any 
unpaid subscription nor for the difference 
between the amount they paid for the stock 
and the par value thereof.” 

In one of the cases cited to this proposi- 
tion’** where stock was bought at fifty per 
cent of its face value it was said: “There 
was nothing in the fact that it was sold by 
the company at a discount to cause the pur- 
chaser to know that it had not originally 
been paid in full. Such stock is liable to 
fluctuation. If they had purchased with 
knowledge of the fact that the stock was 
unpaid, they would assume towards the 
creditors of the concern the liability of the 
original subscriber, jointly with him or sev- 
erally as the creditor might elect, but that 
is not the fact as to these purchasers and 
we hold that they are not liable in this suit.” 


The facts in this case show that the orig- 
inal subscribers transferred to the treas- 
urer each one-third of his stock and it was 
out of this treasury stock that defendants 
bought shares. If stock of this kind could 
be sold at a discount under the principle of 
fluctuation, a@ fortiori may it be said it may 
be sold by a stockholder without his trans- 
feree becoming liable for any unpaid bal- 
ance. 


(11) Messersmith y. Sav. Bank, 96 Pa. 440. 

(12) Albitztigui v. Min. Co., 92 Tenn. 598, 22 
S. W. 739. 

(13) Meyer v. Mining & M. Co., 192 Mo. 162, 
189 S. W. 

(14) Berry v. Rood, 168 Mo. 316, 332, S. W. 











But this seems far enough to go upon 
this line and we close with an excerpt 
from a standard author’ that: “Hence 
there has arisen the well established rule, 
both in America and England, that a bona 
fide purchaser for value, and without no- 
tice, of stock issued as paid-up, is not liable 
for any part of the par value which may 
not have been paid.” To this proposition 
are cited a great number of cases. 


It is to be observed that some of these 
cases speak of the stock certificates direct- 
ly, affirming they are full paid and other 
certificates being in ordinary form and pur- 
chasers believing they were full paid. The 
whole question, therefore, seems one of 
knowledge or notice by the purchaser, 


Liability of Transferee in Stock Not Pur- 
porting To Be Full Paid—It is readily ap- 
preciated that one buying stock not pur- 
porting to be full paid, should be thought 
to hold same subject to calls for assessment 
by the corporation. A different question 
seems to me to arise so far as the pur- 
chaser’s liability to creditors is concerned. 
In the one case the right is in rem as to the 
stock; in the other there is a liability in 
personam and there is no consideration 
moving between creditors and the purchas- 
er, nor is their consent obtained as to any 
substitution of him for the party originally 
liable. But it is to be conceded that by 
force of a statute specifically so providing, 
the transferror may be relieved and the 
transferee substituted..° But where the 
statute merely provides, in a double liabili- 
ty case, for the subscriber being bound, this 
will not be carried over to make his trans- 
feree liable.*’ If it is different as to unpaid 
part of subscription so far as transferee is 
concerned, this may be on the theory 
that a debt to the unpaid part, for which an 
assessment may be called is really a debt 


(15) Cook ‘on Corporations, 7th Ed. § 50. 

(16) Pullman y. Upton, 96 U. S. 328, 24 L. Ed. 
818; Nat. Bank vy. Case, 99 U. S. 628, 25 L. ed. 
448; Morris v. Dunbar, 177 ed. 159, 100 C. C. A. 
621. 

(17) Reid v. De Jarnette, 123 Ga. 787, 51 S. E. 
770, 3 A. & E. Ann. Cas. 1117. 
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to the trust fund for creditors. This, how- 
ever, may not always work out, for a cor- 
poration may estop itself to make a call, 
when there would be a liability on the part 
of the original subscriber, so far as cred- 
itors are concerned, 

A case by U. S. Supreme Court’ illus- 
trates the point, that where there is no ques- 
tion of calls by a corporation, an original 
subscriber independently of a condition an- 
nexed to the subscription, is not released 
by transfer of the stock | And Messer- 
smith v. Bank, supra, concerned a case 
where the stock did not profess to be full 
paid, and the transferre¢ and not the trans- 
feree was held. There is nothing whatever 
said in the opinion in this case about ne- 
gotiability of certificates of stock. It was 
said: “Had McCarter (transferee) agreed 
with the bank to assume this obligation, 
and had the bank thereupon executed a re- 
lease to Messersmith (original subscrib- 
er), the matter would be of easy compre- 
hension, but that the transfer of the stock, 
without more, should have the effect con- 
tended for cannot be admitted.” 

In Brant v, Ehlen, supra, it was said: 
“These shares were issued by the company 
as full paid shares. The certificates are in 
the ordinary form of full paid stock with 
nothing on their face to indicate that they 
were not fully paid.” But they did not ex- 
pressly declare that they were full paid and 
non-assessable. 

In Maine it is even ruled that a pur- 
chaser of stock in open market, though he 
knows that it is not full paid, does not be- 
come liable to creditors.’* The court rea- 
sons out the matter as follows: “The indi- 
vidual liability of members for the debt of 
a corporation is a departure from the es- 
tablished rules of law, and is founded sole- 
ly upon grounds of public policy, depend- 
ing entirely upon express provisions of stat- 
ute law. The defendant, if chargeable at 
all, is chargeable upon a statute liability, 
as having subscribed for or agreed to take 


(18) Burke v Smith, 83 S. (16 Wall.) 390, 


U. 
(19) Tuibby v Torrey, 82 Me. 397, 19 Atl. 904. 








stock in said corporation, and who has not 
paid for the same. ‘The contract was not 
made with him or on his account. There 
was no contract express or implied between 
him and the plaintiff. Such liability is 
therefore to be construed strictly and not 
extended beyond the limits to which it is 
plainly carried by such provisions of stat- 
ute.” The case then refers to cases where 
“the stock either upon its face or by the 
character or by-laws being liable to assess- 
ments and transferred while the company 


is solvent,” and “the transferee is substi- 


tuted for the original subscriber or holder 
of the stock as to the rights of the company 
in demanding and collecting assessments.”’*° 

For rulings upon statutes making the 
transferee liable for installments on stock 
see cases cited in this note.** 

A late California case seems much op- 
posed to all of the authority above cited,” 
and I purpose noting it quite extensively, 
first observing that in a later opinion*® 
Shaw, J., seems loath to regard the doc- 
trine announced by it as settled. 

The Perkins case, however, differs very 
radically from the Maine cases and from 
the others which go upon the theory that 
lack of knowledge by a subsequent pur- 
chaser, unless a certificate is stamped full 
paid, is no defense, but it is purchaser’s 
duty to ascertain whether there is any ob- 
ligation by the original promissor. But why 
should he, when everything appears fair? 
The case plants itself on the doctrine of 
other cases, that where a share of stock 
is subject to assessment the stock 
cannot be freed from the assessment being 
made by its transfer to another. But how 
that principle governs in a case, where a 
corporation has no right to make an as- 


(20) See also Morgan v. Howland, 89 Me. 4384, 
36 Atl. 990. 

(21) Petersburg Sav. Co. v. Lamsden, 75 Va. 
27: Lewis v. Berryville Land & C. Co., 90 Va. 
693, 19 S. E. 781; Alling v, Wenzel, 133 Ill. 264, 
24 N. E. 251. 

(22) Perkins vy. Cowles, 157 Cal. 625, 108 Pac. 
2h BR A. U. B 988. 

(23) Herron Co. y. Shaw, 165 Cal. 668, 133 Pac. 
488. 
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sessment is not clear. There may be a re- 
lease by the corporation to the transferror 
as to the right to make calis, as to stock 
upon which calls might be made, because 
this impliedly would follow from the right 
of transfer and the record thereof on com- 
pany books, but so far as the promise in fa- 
vor of creditors are concerned, that is an- 
other thing. Though a corporation may 
conclude itself as to the right to demand 
the unpaid part of a subscription, the cred- 
itors have the right to demand full pay- 
ment. And this is the personal promise of 
each original subscriber. 

In this case, it was said the ques- 
tion was whether: “A purchaser of certi- 
ficates of stock in the open market in good 
faith and for value, without anything on the 
face of the certificates indicating that the 
stock has not been fully paid takes them 
free from any calls for unpaid subscription 
either at the instance of the corporation or 
its creditors, although the shares are in 
fact not fully paid for. I would not state 
the question in any such way, but rather 
in this form: May one who purchases. in 
good faith? Let us admit even, that the 
not specifically stating that they are full 
paid, be compelled to pay any balance of 
subscription price promised by original sub- 
scriber to be paid, though calis may be 


made against the stock and it sold for non- : 


payment? The two questions seem greatly 
different. In the one case there is a sort 
of lien on property, in the former case the 
question of assumption of debt. With this 
the question of negotiability of shares of 
stock has little to do. If one may purchase 
in the open market with safety shares 
marked full paid, why may he not do the 
same thing as to those carrying no intima- 
tion of an infirmity? Has a corporation the 
tight, without express statute so authoriz- 
ing and when it has foreclosed itself from 
levying an assessment on shares, to issue 
shares in ordinary form of stock and pur- 
chasers not be protected by purchase in 
good faith and for value shares of stock 
corporation is bound by a representation 


that they are full paid, yet must not pur- 
chasers be notified against their purchase? 
The California case professes to be based 
on general principle, but it seems to stand 
alcne. It looks about to learn whether the 
corporation is bound by any representation 
of another when the true inquiry is 
whether the purchaser buys with notice, 
and he may buy without notice when the 
face of the stock does not affirm that it is 
not full paid. There ought not to be any 
shifting of liability by mere implication. 

N. C. Conner. 

St. Louis, Mo. 











DEAD BODIES.—CONTROL OF REMAINS. 





THOMPSON vy. PIERCE et al. (No. 17,685.) 





(Supreme Court of Nebraska. April 3, 1914.) 





146 N. W. 948. 





(Syllabus by the Court.) 





The right to control the disposition of the 
remains of a deceased husband lies primarily 
in the widow or next of kin, in such order. 





LETTON, J. This is an action at law by 
the brother of a deceased person to recover 
damages for mental suffering on account of the 
mutilation of the corpse. A general demurrer 
to the petition was sustained, and the action 
dismissed. Plaintiff appeals. 

In substance, the petition alleges that the 
plaintiff’s care; and that defendants malicious- 
deceased, who was 50 years of age at the time 
of his death; that they had always lived in 
the same home or near each other, and there 
was a strong affection between them; that the 
deceased was married, but that a partial separ- 
ation had taken place between him and his 
wife, who survives him: that the body was in 
plaintiff is about 12 years younger than the 
ly removed the stomach and refused to return’ 
it, and the body was buried without it, thereby 
trespassing upon plaintiff’s rights and greatly 
injuring his feelings, to his damage in the sum 
of $1,000. F 

[1] The courts of the United States gener- 
ally recognize the right of the surviving spouse 
or next of kin of a deceased person to the care, 
custody, and control of the remains for the 
purpose of sepulture. The point in dispute here 
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is whether the surviving wife or brother of the 
deceased is entitled to maintain an action for 
the wanton mutilation of the corpse. As be 
tween the wife and other relatives, the great 
weight of authority is that the care and cus- 
tody of the body and the right to provide a 
place of burial rests in the first place with the 
surviving spouse. The right of the surviving 
husband or wife, or, if there be none, of the 
next of kin, to have the custody of the body of 
the deceased person and decide upon the place 
of its final burial is supported by the better 
reasoning and by the almost unanimous voice 
of the authorities. There are, of course, ex- 
ceptions, as there are to nearly all general 
rules, but they arise for the most part out of 
such circumstances as would deprive a natural 
guardian of the custody of a living child. Mc- 
Entee v. Bonacum, 66 Neb. 651, 655, 92 N. W. 
633, 60 L. R. A. 440; Larson v. Chase, 47 Minn. 
307, 50 N. W. 238, 14 L. R. A. 85, 28 Am. St. 
Rep. 370. This is a leading case upon the sub- 
ject. It has been followed and approved many 
times. Note to Larson v. Chase, supra; 2 L. 
R. A. Ex. Ann. 1117; Koerber v. Patek, 123 Wis. 
453, 102 N. W. 40, 46, 68 L. R. A. 956; Foley v. 
Phelps, 1 App. Div. 551, 37 N. Y. Supp. 471; 
Pettigrew v. Pettigrew, 207 Pa. 313, 56 Atl. 878, 
64 L. R. A. 179, 99 Am. St. Rep. 795; Medical 
College of Georgia v. Rushing, 1 Ga. App. 468, 
57 S. E. 1083; Kyles v. Southern R. Co., 147 N. 
C. 394, 61 S. E. 278, 16 L. R. A. (N. S.) 405. 


[2] The crucial question is whether, upon 
the facts alleged in the petition, the surviving 
spouse has lost her right to maintain such an 
action, and the plaintiff has shown the right to 
do so. 


The statement of facts in the petition is ex- 
ceedingly meager, and, of course, its allega- 
tions must be taken most strongly against the 
pleader. It is alleged: “That deceased was 
married to Amanda C. Sheets on November 24, 
1909, who survives deceased; that soon after 
said marriage there were disagreements and 
trouble between them; that, for want of affec- 
tion one toward the other, they lived separate 
and apart from each other a large portion of 
the time after said marriage on November 24, 
1909, and before the death of the deceased on 
October 12, 1910; that said wife had no love 
or affection for deceased at the time of his 
death; that soon after the death of the de- 
ceased, and while his body was under the care 
of this plaintiff, and while there was prepara- 
tion being made for ‘funeral,’ defendant wan- 
tonly mutilated the body. We are of opinion 


that this language does not plead facts suf- 
ficient to establish the loss of the right of the 
surviving spouse to the body of her deceased 





husband. The plea as to the time of separa- 
tion does not negative that they lived together 
at the time of the death. The further plea that 
the mutilation occurred “while his body was 
under the care of this plaintiff’ does not aid 
the plaintiff’s case because the body may have 
been placed under the care of plaintiff with 
the consent of the wife and without any inten- 
tion upon her part of yielding her right of con- 
trol and disposition of the remains. Until this 
fact or the fact of a total estrangement and 
separation sufficiently appears, no right of ac- 
tion lies in any other person. 


We are of opinion that the demurrer was 
rightfully sustained, and the judgment of the 
district court is therefore affirmed. 

BARNES, ROSE and SEDGWICH, J. J., not 
sitting. 


Note.—The Ground of Action for Mutilation 
of a Corpse—In Larson vy. Chase, 47 Minn. 307, 
50 N. W. 238, 14 L. R. A. 85, 28 Am. St. Rep. 
370, it is said: “The doctrine that a corpse is not 
property seems to have had its origin in the dic- 
tum of Lord Coke (3 Co. Inst. 203), where, in 
asserting the authority of the church, he says: 
‘It is to be observed that in every sepulchre that 
hath a monument two things are to be considered, 
viz: the monument and the sepulchre or burial 
of the dead. The burial of the cadaver that is 
caro data vermibus (flesh given to worms) is 
nullius in bonis and belongs to ecclesiastical 
cognizance; but as to the monument action is 
given, as hath been said, at common law for the 
defacing thereof.’ But while a portion of 
this dictum, severed from its context, has been 
repeatedly quoted as authority for the proposi- 
tion, yet it is not asserted that no individual can 
have any legal interest in a corpse, but merely 
that the burial is nullius in bonis, which was le- 
gally true at that time, as the whole matter of 
sepulture and custody of the body after burial 
was within the exclusive cognizance of the 
church and the ecclesiastical courts. But what- 
ever may have been the rule in England under 
the ecclesiastical law, and while it may be true 
still that a dead body is not property in the com- 
mon commercial sense of that term, yet in this 
country it is, so far as we know, universally held 
that those who are entitled to the possession and 
custody of it for purposes of decent burial have 
certain legal rights to and in it which the law 
recognizes and will protect. . . . The im- 
portant fact is that the custodian of it has a legal 
right to its possession for the purposes of preser- 
vation and burial, and that any interference with 
that right by mutilating or otherwise disturbing 
the body is an actionable wrong.” Stating then 
the principle that damage is inferred from the 
violation of a right, then also mental suffering 
may be recovered where it is the direct, prox- 
imate and natural result of such violation. 

Kyles v. So. R. Co., 147 N. C. 394, 61 S. E. 278, 
16 L. R. A. (N. S.) 405, does not confine right 
of recovery to mutilation or disturbance of re- 
mains, but it goes to the right, where these have 
been scattered in an injury, to have them gath- 
ered up and preserved for burial, as for example 
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where decedent was killed by a railroad and the 
servants of defendant failed to do this. 

In Pierce v. Swan Point Cemetery, 10 R. I. 227, 
14 Am. Rep. 667, it was said there is a sort of 
quasi-pronerty in a body and it would be discred- 
itable to any system of law not to protect the 
right therein from violation. 


In Koerker y. Patek, 123 Wis. 453, 1o2 N. W.- 


40, 68 L. R. A. 956, there was an action against 
one who was granted permission to examine the 
stomach of a corpse, which he removed and re- 
fused to return it, thus compelling its burial in a 
mutilated condition. It was said that to the near- 
est relative willing to perform the ceremonious 
burial there was a right to perform it and for 
violation of this right a right of action arose 
Damages are presumed in such a case. This case 
cites a great abundance of authority, all appar- 
ently one way. 

In Wright v. Hollywood Cemetery Corp., 112 
Ga. 884, 8 S. E. 94, 52 L. R. A. 621, it was held 
that any interference with one’s right to select 
the place of burial was a tort which gave a right 
of action. 

In Louisville & N. R. Co. v. Wilson, 123 Ga. 
62, is found a most interesting opinion in which 
decision is traced, this case sustaining the right 
of a widow to recover of a carrier for placing a 
body on a platform where it was exposed to the 
rain for several hours. 

In Darcy v. Presbyterian Hospital, 202 N. Y. 
250, 95 N. E. 695, where it was held that a right 
of action exists for the making of an autopsy on 
a body, after consent therefor had been refused, 
it was said in reference to the supposed rule at 
common law of there being no property in a 
corpse that: “While we have adopted the com- 
mon law in organizing our state governments 
we have never considered ourselves bound by the 
ecclesiastical decisions, many of which were in- 
applicable to our form of government. But even 
in England, in more recent periods, the courts 
have recognized the right of possession of a dead 
body in those nearest in relation for the purpose 
of burial or other lawful disposition of it. Queen 
v. Fox, 2 Ad. & El. (N. S.) 246.” There is in 
this case quite a thorough consideration of cases 

In Burney v. Children’s Hospital, 169 Mass. 57. 
47 N. E. gor, 38 L. R. A. 413, 61 Am. St. Rep 
273, it was said there is a quasi-property in a 
dead body which the law will protect. Therefore 
it was ruled that a father of a minor child could 
sue a hospital for an autopsy performed on its 
body without his consent. Prior Massachusetts 
decision is referred to. ~ 

In Wilson v. St. Louis & S. F. R. Co., 142 S. 
W. 775, in Appeals Court of Missouri, the theory 
of quasi-property in a dead body, which entitles 
the owner thereof to its possession for the pur- 
pose of decent burial is recognized and interfer- 
ence give a right to sue for its negligent hand- 
ling in transportation ‘and exemplary damages if 
the negligence is wanton and willful. 

This case refers to Long v. Railroad Co., 15 
Okla. 512, 86 Pac. 280, 6 L. R. A. (N. S.) 883, 
where a contrary doctrine was announced as be- 
ing “practically without any support in decisions 
of recent years.” 

This Oklahoma case ruled that parents of an 
infant child have no right of recovery for mental 
pain and anguish occasioned by the mutilation of 
a dead body. It was said that decision to the 
contrary “is in our opinion, largely the result of 








sentiment, and is in conflict with the common law 
of the land.” Two of the judges dissented. The 
case has little of discussion in it and seems of 
little value. 

The ground of recovery in the cases is as seen, 
that there is a sort of property right which car- 
ries right of custody, and violation of this right 
is a tort, which gives a right of action. Mental 
anguish directly traceable to the violaiicn is also 
recoverable, as for the infliction of any other 
wrong. C. 








CORRESPONDENCE. 





INCONSISTENT VERDICT IN SUIT AGAINST 
MASTER AND SERVANT. 





Editor, Central Law Journal: 


I have read with much interest your article 
on page 4, of Volume 79, Central Law Journal. 
I cannot but think that the rule laid down in 
the McGinnis case against this company, 200 
Missouri 347, and in the case of White v. In- 
ternational Text Book Co., 150 Iowa 27, and 
that class of cases, is correct. If a master is 
liable only because of the negligence of his 
servant how can a verdict lawfully, consist- 
ently and logically be returned in favor of the 
servant and against the master, the master be- 
ing guilty only because of the imputed negli- 
gence of the servant? Speaking of the McGin- 
nis case and the reasoning of the court, you 
say: “All of which is true from a logician’s 
standpoint, but is it insufficient for a judgment 
against the master?” If judgments and de- 
crees are not the logical and reasonable result 
of the trial it seems to me there must often 
be a great failure of justice. The law above 
all things should be logical. In the Mississippi 
ease referred to by you (Ill. Central v. Clark, 
85 Miss. 691), we find the court sustained a 
verdict against the master and in favor of the 
negligent employe. The court says: “Because 
appellee by reason of the whim or sympathy 
of the jury was denied recovery against both 
who were liable is no argument why he should 
be deprived of that which he did obtain.” Yet 
the court concedes that the master was liable 
only because there was imputed to him the 
negligence of the servant and the jury found 
that the servant was not negligent. The ver- 
dict was purely the result of a whim or sym- 
pathy. Are jurors, sworn to return “true ver- 
dicts,” to be governed by whims or sympathy? 
And are opinions of the courts to be based 
upon verdicts rendered through whims or sym- 
pathy? 

You refer to the fact that the master might 
be sued alone and verdict and judgment ren- 
dered against him. That is quite true. But 
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in doing so the jury must necessarily find 
that the servant was negligent. Suppose in 
such a case the court should require the jury 
to answer a special finding as to whether the 
servant was negligent or not and the jury 
returned a general verdict against the master 
but answered the special finding that the ser- 
vant was not guilty of negligence, could the 
court consistently sustain the general verdict? 
Yours truly, 


Chicago, Il. G. E. McCauGuan, 


Note.—The distinction attempted to be drawn 
in the article referred to was that it is not the 
same where a second action is brought, the party 
primarily responsible being found not guilty, 
und where there is joinder in one action. That 
the plaintiff is concluded by the former verdict 
seems well settled and, mainly, as was said, be- 
cause he should not be allowed to relitigate the 
question at issue. Where, however, there is a 
suit against more than one joint tortfeasor 
there is no relitigation of the question. In the 
suit he has the right to have the liability of 
each defendant passed upon. Why should this 
right be interfered with as to one by a wrong 
verdict as to the other? 

This wrong verdict 
adversary. It, 


can bind no one but the 
therefore, can offer no obstacle 
to a suit by the party having right to contribu- 
tion. If he paid where there was verdict and 
judgment against both he has this right and no 
more. 

But our correspondent says the verdict releas- 
ing the servant and holding the master is illog- 
ical. Granted, but, if the lack of logic places no 
additional responsibility on the master, is not 
the error what may be called damnum absque 
injuria? The plaintiff in joining the two in one 
suit is not supposed to guarantee consistency 
in a verdict. He is asking a judgment against 
each of the two—not against the two as of a 
joint liability. They are jointly and severally 
liable and the general principle of law is that 
when this is so you do not have to prove a case 
against both or recover against neither. 

But suppose it be thought that at common 
law we are mistaken, does not the rule of error 
not prejudicing any suitor’s substantial rights 
being harmless, make this as claimed by us an 
irregularity to be ignored? We are supposed to 
multitude of against technicality 
by means of our codes. The inconsistency con- 
sists in that by finding the master guilty the 
jury also finds the servant at fault and then as 
directly involving the servant they say he is 


cover a sins 


not at fault. But it was making a two-fold 
pronouncement and not merely a_pronounce- 
ment upon a joint, rather than upon a joint 


and several, liability.—Editor. 


BOOKS RECEIVED. 


American Annotated Cases, containing the 
eases of general value and authority subse 
quent to those contained in American Decisions. 
American Reports and the American State Re- 





ports. Thoroughly annotated, Volume Ann. 
Cas. 1914 B. Price, $5.00. Bancroft-Whitney 
Co., San Francisco. Edward Thompson Co., 
Northport, L. I., N. Y. Review will follow. 








BOOK REVIEWS.. 


MONTGOMERY’S MANUAL OF FEDERAL 


PROCEDURE. 


Mr. Charles C. Montgomery, of Los 
Angeles bar, has produced a very fine man- 
ual in one volume of convenient size for office 
or court room use of Federal Procedure. It 
covers the ground of practice and procedure 
in law, equity and criminal cases, with forms 
and suggestions in aid of pleaders. Necessarily 
the new Judicial Code and new equity rules 
of the Supreme Court come in for treatment in 
this volume, but outside of these are many 
things of statute law not embraced therein, to 
all of which the author gives attention. 

Along with all of these useful forms are 
woven into the text of the work in appropriate 
places, all of which is of prime importance to 
the practitioner in the Federal Courts, 

No attorney can afford to be without inti- 
mate acquaintance with federal practices and 
procedure, for he does not know when he may 
prefer to resort to federal courts or be drawn 
therein by his adversary. Their jurisdiction, 
therefore, is something he must be informed 
about, and he must have acquaintance with 
their rules of procedure. The law of removals 
is one of the great subjects in American law, 
and one must know of federal independence 
and its obligation to follow state rulings. 

The volume is very attractive in its pliable 
leather binding and its leaves of “Bible paper,” 
while the general make up and thorough anno- 
tation indicate both the usefulness and popu- 
jarity of the work which comes from the well- 
known house of Bancroft-Whitney Company, 
san Francisco, 1914. 








HUMOR OF THE LAW. 


Magistrate—Have you ever been arrested on 
any previous charge? 

Prisoner—NoO, sir. 

Magistrate—Have you been in this court be- 
fore? 

Prisoner—No, sir. 

Magistrate—Your face looks very familiar. I 
seem to know it somehow. 

Prisoner—I’m the barman in 
Head” opposite. 


the “Bull’s 
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1. Attachment—Grounds of.—That a debtor 
in failing circumstances prefers one creditor te 
the exclusion of others is not alone sufficient 
to sustain an attachment on the ground that he 
has disposed of his property with intent to de- 
fraud, hinder, or delay his creditors.—First State 
Bank of Durant v. Smith, Okla., 140 Pac. 156 


9 





- Lien.—A writ of attachment constitutes 
2 lien on the personal property of defendant 
from the time of delivery of the writ to the offi- 
eee vy. First Nat. Bank, Ark., 165 
S. W. 952. 


3. Bankruptey — Commissions. — Where 
pledged securities having a market value about 
equal to the secured loans were sold in bank- 
ruvtcy, realizing a small surplus, referee held 
entitled to commissions only on the surplus.— 
In re Meadows, U. S. C. C. A., 211 Fed. 948. 


4. False Statements.—A _ false financial 
Statement made by a bankrupt to a commercial 
pgency for the purpose of rating, and not re- 
quested by any customer of the agency on 
which to extend credit to the bankrupt, is not 
ground for denial of a discharge.—In re Zoffer, 
U. S. C. C. A., 211 Fed. 926. 


5. Practice.—Decisions of disputed ques- 
tions of fact on conflicting evidence are not re- 
viewable on a petition to revise an order on a 
bankrupt to show cause why he should not 
turn over assets.—Good v. Kane, U. S. C. C. A. 
211 Fed. 956. 


6. Practice.—It is not a condition to the fil- 
ing of a bill by a trustee in bankruptcy to re- 
duce to possession the hbankrupt’s equitable as- 
sets that execution should have issued upon the 
judgments obtained by the bankrupt’s creditors. 
—McKey vy. Emanuel, Ill, 104 N. E. 1051. 


7.——Stock Subscription.—In an action by a 
creditor of an insolvent corporation on unpaid 
stock subscriptions, the court had power to sub- 
stitute the trustee in bankruptcy of the corpore- 
tion as plaintiff, with leave to file an amended 
petition and bring in another subscriber as de- 
fendant.—Van Camp vy. McCulley, Ohio, 104 N. 
E. 1604. . 


&.——_Title of Trustee.—Where paint belonging 
to claimant was in the hands of a bankrupt un- 
der a contract of bailment, titla did not pass to 
the bankrupt’s trustee under the rule that he 

















takes only the title which the bankrupt had at 
the time of bankruptcy.—In re Wright-Dana 
Hardware Co., U. S. C. C. A., 211 Fed. 908. 


9. Banks and Banking—Mistake.—A bank can 
rely on mistake as the defense to an action up- 
on a cashier’s check, though the mistake was not 


a mutual one.—National Bank of California v. 
Miner, Cal., 140° Pac. 27. 


10. Bills and Notes—On Demand.—A bill pay- 
able on demand is due and suable at once while 
a bill payable at sight must be presented for 
acceptance before it can be enforced against 
parties collaterally liable-—Waggoner Banking 
<0. v. Gray County State Bank, Tex., 165 S. W. 
922. 

11. Bribery—Bribable Offense.—The official 
action sought to he influenced by a bribe charged 
.o have been given and accepted contrary to 
the federal Criminal Code, need not have been 
prescribed by statute, but may be found in an 
established usage which constituted the com- 
mon law of the executive department.—United 
States v. Birdsall, 34 Sup. Ct. Rep. 512. 

£. Brokers—Commissions.—A broker would 
lose his right to commissions.for procuring the 
sale of realty if he acted as agent for the other 
party as well as his client, unless his client 
consented thereto.—Goldsberry v. Thomas, Mc., 
165 S. W. 1179. 


13. Carriers of Goods—Agreed Value.—aA spe- 
cial contract for an interstate shipment with- 
out limitation of the carrier's liability to an 
agreed value has no binding force where the 
earrier’s tariffs on file with the Interstate Com- 
merce Commission graduate the rates accura- 
ing to declared value and limit the carrier’s lia- 
bility accordingly.—Atchison, T. & S. F. Ry. Co. 
v. Robinson, 34 Sup. Ct. Rep. 556. 

14. Carriers of Passengers—Dispute.—When 
a dispute arises between a railroad conductor 
and passenger as to the ticket or fare, it is the 
duty of each to give all information to the other 
that each possesses to aid in the settlement of 
tne dispute, and to give heed to reasonabie ex- 
planations of the other.—Teddards y. Southern 
ny. Co., S. C., 81 S. E. 474. 

15. Payment of Fare.—That no fare was 
paid for a child riding with an adult witn the 
consent of the conductor did not preven ber 
from being a passenger.—St. Louis & S. ¥F. R. 
Co. y. Fitts, Okla, 140 Pac. 144. 

16. Proximate Cause.—Death of street car 
passenger pushed from rear platform by other 
passengers in leaving the car in haste, due to 
their alarm at a violent explosion of the con- 
troller, held the natural consequence of the 
negligence causing the explosion as the passen- 
gers’ alarm might reasonably have been antici- 
pated.—Agnew y. Metropolitan St. Ry. Co., Mo., 
165 S. W. 1110. 

17. Tariffs.—A regulation in the published 
tariffs of an interstate railway carrier on file 
with the Interstate Commerce Commission, lim- 
iting its baggage liability to $100, unless a 
2reater value is declared by the owner, and ex- 
cess charges paid, is binding on the passenger, 
not knowing of such regulation, though the 
earrier did not inquire as to the value of the 
baggage; and state law to the contrary having 
been superseded by the amendment of June 9, 
1906, to the act to regulate commerce of Feb. 
ruary 4, 1887.—Boston & M. R. R. v. Hooker, 
34 Sup. Ct. Rep. 526. 

28. Commerce—Literature.—Congress, pur- 
suant to its authority to regulate commerve. 
had power to enact Penal Code, § 245, making 
it an offense for any person to deposit for trans- 
portation from one state to another, with anv 
express company or carrier, any obscene, lewd, 
or lascivious or filthy book, ete.—Clark v. Unit- 
ed States, U. S.C. C. A., 11 Fed. 916. 

19. Contracts—Arbitration.—Where, in an ac- 
tion on a pbuilding contract containing an arbi- 
tration clause, an award by the architects of 
lauidated damages for delay was admitted in 
evidence, it was error to exclude rebuttal evi- 
dence that the delay was caused by delay of the 
architects in furnishing drawings.—Reilly v. 
Rodef Sholen Congregation, Pa., 90 Atl. 345. 

20. Benefit of Another.—Where a contract 
obligates one party to pay money to a third 
obligates one party to pay money to a third 
payment, or where it obligates a perty to pay 
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the debt of a third person from money or prop- 
erty placed in his hands for that purpose, such 
third person, though not a party to the con- 
tract, may sue thereon in his own name.— 
Sweeney vy. Houston, Pa., 90 Atl. 347. 


21.— Completed Transaction.—That it was 
the intention of the parties to reduce an agree- 
ment for the sale of the good will of a business 
to writing, which intention was never carried 
out, does not affect the validity of that agree- 
ment, nor show that it was not a completed 
transaction.—Webber y. Smith, Cal., 140 Pac. 37. 

22. Mutuality.—To make a contract of sale 
enforceable, the obligations must be mutual, and 
the covenant to convey and the covenant to pay 
are dependent obligations.—Strauss v. Brier, 
Colo., 140 Pac. 183. 

23. Rescission.—The law leaves persons 
connected with an illegal contract or trans- 
action where it finds them and will not enforce 
such contracts while executory or rescind them 
when executed.—Godding v. Hall, Colo. 140 
Pac. 165. 

24. Corporations—Capital Stock.—To have 

“contracted” a debt of a trading corporation in 
excess of its paid capital stock, so as to be per- 
sonally liable therefor, a director must have 
been one of those directors who, concurrently 
acting as such and constituting a majority, con- 
sented to the debt.—Manns Mercantile Co. v. 
Smith, Miss., 64 So. 929. 
2 racticing Medicine—Where it ap- 
peared that applicants for a corporation char- 
ter were treating diseases, but had no legal 
status as medical practitioners, it was not an 
abuse of discretion to withhold approval of the 
application until they attained such status.— 
Appeal of Chiropractors’ Ass’n of Pennsylvania, 
Pa., 90 Atl. 335. 

26. President.—The president of a corpora- 

tion has no power to contract on its behalf, un- 
less such power is conferred by the corpora- 
tion’s organic law or is delegated by the cor- 
poration directly or through its directors, or 
is implied from habit or custom of doing busi- 
ness.—Marqusee _y. gy Co. of North 
America, U. 8S. C. C. A., 211 Fed. 903. 
27. Stock.—-In a ge to require defendant 
to restore corporate stock pledged for a debt 
and to quiet plaintiff’s title therein, on the 
ground that the lien of the pledgee had been gx- 
tinguished by a rejected tender, payment of the 
debt was properly made a condition of the re- 
i e y. Park, Neb., 146 N. W. 941. 

28. Stockholder.—A creditor of a corpora- 
tion may not sue a stockholder directly to re- 
cover a debt due to the corporation on a stock 
assessment unless the stockholder has consent- 
ed to be so sued, but may enforce such liability 
by garnishment only.—Dotson y. Hoggan, Utah, 
140 Pac. 128. 

29. Criminal Law—Agency.—Where a person 
attempts to confer on another, criminally re- 
sponsible, the authority to do a criminal act, 
and the unlawful act is done, both are equally 
guilty.—State v. Henaghan, W. Va., 81 S. E. 539. 

30. 
ment charging an alien with the importation 
of another alien for immoral purposes is not 
res judicata in a proceeding before the depart- 
ment of commerce and labor to deport such 
alien, because he had brought an alien for im- 
moral purposes into the United States.—Lewis 
v. Frick, 34 Sup. Ct. Rep. 488. 

31. Attempt.—To constitute an attempt to 
commit either a statutory or common-law crime, 
there must be some act done in part execution 
of the design to commit the crime.—State v. 
Donovan, Del., 90 Atl. 220. 

22.——-Corpus Delicti—There is no invariable 
rule as to the quantity of proof necessary to es- 
tablich the corpus delicti, but each case must 
depend in a measure on its own particular cir- 
cumetances.—People v. Goodwin, Ill. 104 N. E. 
1018. 

33. Insanity.—Where accused has not pre- 
viously been adjudged insane, he has the bur- 
den of establishing his mental incapacity at the 
































time of the offense.—Douglass vy. State, Tex., 165 


S. W. 933. 
24..——Instrvuctions.—The court need not 
charge on an issue raised by the evidence of ac- 


Aliens.—An acquittal under an indict-. 








cused, unless requested to do so.—Akroid v. 
State, Miss., 64 So. 936. 


35.——Receiving Stolen Property.—In a prose- 
eution for receiving stolen goods, evidence was 
admissible, to show guilty knowledge that other 
goods than those charged in the indictment, 
which were found in accused’s rooms at the 
same time, were also stolen, without showing 
that accused knew that they were stolen.—Com- 
monwealth vy. McGarvey, Ky., 165 S. W. 973. 


36. Res Gestae.—A statement of the wife 
of accused to decedent that accused had gone 
for his gun, made during a difficulty between 
accused and decedent, and shortly before the 
killing of decedent, is admissible, as part of the 
res gestae.—People v. Bartley, Ill., 104 N. E. 
1057. 


37. Damages—Punitive. —Punitive damages 
may be allowed in an action for torts, where 
the injury is willful, or is the result of that 
reckless indifference to the rights of others 
which is equivalent to an intentional violation 
of them.—Schumacher v. Shawhan Distillery Co., 
Mo., 165 S. W. 1142. 


38. Dead Bodies—Mutilation.—The right to 
sue for mutilation: of the corpse of a deceased 
husband does not pass to next of kin, unless the 
widow has lost, waived, or abandoned her right 
to sue.—Thompson v. Pierce, Neb., 146 N. W. 948. 

39. Death—Action for.—It was not essential 
to the right of recovery for wrongful death, due 
to the negligent sale of poison to an agent of 
the deceased, that the seller knew that the 
agent was purchasing for his principal.—Moses 
v. Mathews, Neb., 146 N. W. 920. 

40. Measure of Damages.—Under Employ- 
ers’ Liability Law, § 4, the measure of damages 
for causing death is the value of the life lost, 
and is not confined to the pecuniary loss to the 
beneficiary.—McClaugherty v. Rogue River Elec- 
tric Co., Ore., 140 Pac. 64. 

41, Seven Years Absence.—One who has 
been absent from his last residence without be- 
ing heard from for seven years by those who 
would naturally hear from him, and for whom 
diligent search has been made where informa- 
tion concerning him could probably be found, 
is presumed to be dead, so as to authorize ad- 
ministration upon his estate.—Stevenson  v. 
Montgomery, Del., 104 N. E. 1075. 

42. Deeds—Construction.—In construing re- 
pugnant provisions of a deed, effect will be giv- 
en to every part of the deed, if possible, con- 
sistently with the rules of law and the inten- 
tion of the grantor; otherwise the part which is 
repugnant to the intention is rejected.—Koehne 
v. Beattie, R. I., 90 Atl. 211. 

43. Construction.—To ascertain and make 
effective the intention of a grantor, the word 

“or’ in his deed may be read “and,” or vice 
versa, and, when the literal reading introduces 
an absurdity or hardship, the one word may be 
used as a substitute for the other, if thereby 
the obvious intent is subserved, and no ob- 
scurity is introduced.—Eckle y. Ryland, Mo., 165 
S. W. 1035. 

44. Divoeree—Condonation.—A husband’s as- 
sent to his wife’s separation from him exon- 
erates her from the charge of desertion, and 
bars his suit for divorce on such charge.—Mc- 
Coy: v. McCoy, W. Va., 81 S. E. 562. 

45.——Custody of Child.—A _ divorce decree 
awarding a child to one parent is not conclusive 
in habeas corpus proceedings involving condi- 
tions or unfitness of the parent arising since the 
decree.—Barlow v. Barlow, Ga., 81 S. E. 433. 

46.-——_Res Judicata.—An adverse judgment in 
a former action by plaintiff in New York for a 
limited divorce for willful neglect was res judi- 
cata of a subsequent action by plaintiff in this 
state for an absolute divorce on the same ground. 
Krzepicki v. Krzepicki, Cal., 140 Pac. 13. 
47. KFasements—Severance.—Where the own- 
er of entire nremises arranged for ways for the 
benefit of different portions and afterwards 
ownership of the premises was severed, each 
grant will carry with it, without being spe- 
eifically mentioned, the rights, burdens and ad- 
vantages imposed by the owner prior to the 
severance.—Feitler vy. Dobbins, Ill, 104 N. E. 
1088. 
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48. Estoppel—Defined.—To constitute an 
equitable estoppel there must have been con- 
ducts, acts, language, or silence amounting to a 
representation or a concealment of material 
facts, and the party claiming the estoppel must 
have acted on it, and thereby changed his posi- 
tion we worse.—Cannon v. Baker, S. C., 81 
Ss. E. 478. 


49. KEvidence—Mortality Tables.—Tables of 
expectancy, when introduced in evidence in an 
action for wrongful death. are not conclusive, 
but are merely to be considered with other evi- 
dence bearing on the probable continuance of 
jife—Moses v. Mathews, Neb., 146 N. W. 920. 


50. Res Gestae.—Declarations of an agent, 
to be admissible against the principal, must be 
made in doing an act within the scope of his 
authority; that is, be part .of the res gestae.— 





Parr v. Illinois Life Ins. Co., Mo., 165 S. W. 
1152. 
51. Self Serving Declaration.—Where a 





party introduced parol evidence that a decedent 
did not claim land after an attempted levy, evi- 
dence of a statement by decedent that he claimed 
under a will, made at the time of his executing 
an instrument admitted in evidence and in ex- 
planation of it, was not self-serving.—Cannon 
y. Baker, §. C., 81.8. E. 478. 


52. Frauds, Statute of—Change of Position. 
—A parol contract to convey land will be en- 
foreed where one of the parties has so changed 
his situation in reliance on it that he cannot be 
restored to his original position and adequately 
compensated in damages.—Sears v. Redick, U. 8S. 
c. Cc. A., 211 Fed. 856. 

53. Lease.—The statute of frauds does not 
require that a contract to make a lease be in 
writing.—Jones v. Bennett, Okla., 140 Pac. 148. 

54.—Performance Within Year.—For a ver- 
bal contract to be void under Statute of Frauds 
it must he one not to be performed within one 
year, and not merely one which may possibly or 
probably not be performed within that time.— 
Simmons v. Simmons, Neb., 146 N. W. 951. 

55..—Sale of Land.—A contract for the sale 
of land must be in writing to satisfy the statute 
of fraude.—Hicks v. Rupp, Mont., 140 Pac. 97. 


56.——Time of Performance.—A verbal rent- 








ing for » year, to commence at a future date. 
is invalid. as a contract not to be performed 
within 92 vear.—Shacklett y. Cummins, Mo., 165 
S. W. 1145¢ 


57. Fraudulent Conveyances—A ttachment.—A 
finding that a sale by debtor was made in vio- 
lation of Act June 11, 1907, prohibiting sales 
of stock in bulk, renders the sale void, so as 
to invalidate a sale to a subsequent vendee 
aimine possession against an attaching credi- 
tor—Kett v. Masker, N. J., 90 Atl. 243. 

58.—_—-Radge of Fraud.—That a buyer of per- 
sonal pronerty from a debtor who is insolvent 
nermits the property to remain for a season in 
the debtor’s possession does not render the 
transaction void per se, but such possession is 
only a badge of fraud, to be considered with 
other cireumstances in determining the good 
faith of the transaction.—Riebenack y. Crock- 
ett. N. J., 90 Atl. 287. 


_ 59. Gifts—Savings Bank.—A deposit in a sav- 
ines hank hy a donor, who retained possession 
of the pass hook, in the name of the donee, with 
the intention of making a present irrevocable 
gift, and with notice to the donee and accept- 
ance hv them, constitutes 








a valid gift, even 
thourh donees later gave blank orders upon 
the fund to the donor at his request.—Meriden 
ny & Safe Deposit Co. v. Miller, Conn., 90 
Atl. 228. 


_ 60. Guaranty—Strictissimi Juris.—The lia- 
ity of a rnarantor cannot be extended by im- 
Nlication hevond the actual terms of his en- 
ragemert Waegoner Banking Co. vy. Gray 
County State Bank, Tex., 165 S. W. 922. 
61. Homicide — Dvine Declaration.—Where 
the precise spot at which the shooting occurred 
was a material issue in the case, the declara- 
tions of the deceased as to the place where it 
occurred. made while in extremis, were admis- 
sible, though not included in a later formal 
Statement to a notarv.—Commonwealth v. John- 
son, Ky., 165 S. W. 984. 





62. Experiments.—In a prosecution for ux- 
cricide, where accused claimed that his wife 
had committed suicide, evidence of experiments 
showing that she could not have killed herself, 
as claimed, was admissible.—Coffman v. State, 
Tex., 165 S. W. 939. 


63. Homestead—Contract to Convey.—A con- 
tract executed by a husband alone to convey 
the homestead is net unlawful, and an action 
lies against the husband for the breach of the 
contract, where he assured the purchaser that 
the wife would join in the deed, and she re- 
fused so to do.—Fonda -v. Colquitt, Tex., 165 S. 
W. :1195. . 

64. Hospitals — Respondeat Superior.—A 
charity is not liable for the negligence of ifs 
employes.—Lindler v. Columbia Hospital of 
Richmond County, S. C., 81 8S. E. 612. 

55. Individual Interest.—A homestead may 
be assigned in an undivided interest in land 
held by tenants in common, if the undivided in- 
terest is of a value less than $1,000; the co- 
tenants not objecting.—Kelly v. McLeod, N. C., 
71 S. E. 455. ; 

.66. Husband and Wife—Action by Husband. 
—In an action by a husband and wife to recov- 
er for injuries to the wife, expense of employ- 
ing a servant for household work which the 
wife cannot do because of her injury is an item 
of loss for which the husband can recover.— 











Hertzberg v. Pittsburgh Taxicab Co., Pa., 90 
Atl. 344. 
67. Agent for Wife—A husband may be 


his wife’s agent if he is not attempting to ob- 
tain her property for himself, and his authority 
need not be in writing.—Stenson v. Lancaster, 
Mo., 165 S. W. 1158. 

68. Separation Agreement.—Where a wife 
received valuable property rights under a 
separation agreement by which her husband 
provided for the, maintenance of herself and 
minor children, she cannot rescind the agree- 
ment and recover separate maintenance unless 
she offers to return, as far as able, the prop- 
erty received under the agreement.—Mitchell 
v. Mitchell, Ill, 194 N. E. 1087. 

69. Support of Children.—In a wife’s ac- 
tion against the husband for support of their 
children, the right of their children to be sup- 
ported by their father was not concluded by 
consent decree rendered in alimony proceedings 
+ yl separation.—_Jones v. Jones, Ga., 81 S fi 

70. Indemnity—Public Policy.—An  agree- 
ment by a sewer contractor with a city, to in- 
demnify the city for injuries to third persons 
resulting from the contractor’s negligence in 
constructing the sewer, does not contravene 
public policy, and is valid.—Heman Const. Co. 
v. City of St. Louis, Mo., 165 S. W. 1032. 

71. Infants—Disaffirmance.—Where a _ party 
seeks to prevent an infant from avoiding his 
release, by setting up that the infant has not 
returned the consideration, the burden is on 
him to prove that the consideration remains 
in the infant’s hands unspent.—Britton y. South 
Penn Oil Co., W. Va., 81 S. E. 526. 


72. Insurance—Accident.—In an action on an 
accident policy providine that a certain sum 
would be paid on death of insured from injuries 
which shall “immediately and wholly and con- 
tinuously disable and prevent the insured from 
performing * * * duty pertinent to his oec- 
cupation,” the burden was on plaintiff to prove 
that the results of the injuries were according 
to the policy stipulation.—McKinney y. General 
Accident Fire & Life Assur. Co., U. S. C. C. A,, 
211 Fed. 951. 

73.——Accident.—The word “accident” in 
benefit certificate, stipulating for a payment on 
the death of insured by accidental means, 
means an event which takes place without 
one’s expectation or foresight, and where a 
member is murdered without fault his death is 
an accident.—Travelers’ Protective Ass’n of 
America y. Fawcett, Ind., 104 N. E. 991. 

74. Acceptance of Policy.—To have a com- 
pleted contract of insurance, insured must ac- 
cept the policies.—Gray vy. Blackwood, Ark., 165 
S. W. 958. 

75 Beneficial Society—Where the anpli- 
cation for a fraternal benefit policy, the certi- 
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of the association pro- 
vided that the member's rights snould be sub- 
ject to the by-laws then in foree or “there- 
after enacted,” tne association could afterwards 
provide that the provision avoiding the policy 
if insured commit suicide within two years 
should be extended to five years.—Klein v. 
Knights and Ladies of Security, Wash., 140 Pac. 


73. 


ficate, and the by-laws 


76. Interest.—Where ah insured building 
is destroyed, the amount of the policy is due 
when the loss occurred, and it will bear inter- 
est from that date.—Fire Ass'n of Philadelphia 
v. Strayhorn, Tex., 165 S. W. 901. 

77. Subrogation.—_A mortgagee’s 
being insured, the insurer on paying his claim 
is entitled to subrogation to the mortgagee’s 
rights under the mortgage.—Rawlis y. Ameri- 
can Central Ins. Co., S. C., 81 8S. E. 505. 

78. Waiver.—Where a local agent has by 
agreement renewed a fire insurance policy from 
year to year, and such agreement has been 
acted on by the insurer, that insured knew that 
the agent had no authority to waive written 
conditions of a policy will not estop him to as- 
sert that the agent was authorized to so renew 














the policy.—Willson v. German American Ins. 
Co., Neb., 146 N. W. 945. 
79. Judgment — Collateral Attack.—After 


judgment on a note defendant cannot stay sup- 
plementary proceedings on the ground of the 
pendency of an action to compel the surrender 
of the note by the judgment creditor; that 
amounting to a collateral attack on the’ judg 





ment—McCray y. Whitney, Ind., 104 N. E. 979. 
80. Res Judicata.—Determination in an- 
other suit that defendant was an insurance 


company and not a fraternal order was not res 
judicata in a subsequent suit between defend- 
ant and a ~— plaintiff.—Keeton v. Na- 
tional Union, Mo., 165 S. W. 1107. 


81. Master and Pw Sty ceca of Risk. 
—The Employers’ Liability Act eliminates the 
defense of assumption of risk in actions under 
it—McClaugherty vy. Rogue River Electric Co., 
Ore., 140 Pac. 64. 

82. Burden of Proof.—An ‘employer de- 
fending an action for the death of an em- 
ployee, on the ground that the employe assumed 
the risk, has the burden of proving that the 
obvious and understood by the 











danger was 
employe.—Roloff vy. Luer Bros. Packing & Ice 
Co., Ill., 104 N. E. 1093 

83. Concurrent Negligence.—Where a lum- 
ber company’s employe, engaged in checking 
lumber in a box car without knowing that oth- 


er cars are being switched, is injured from the 
car in which he is at work being struck by 
other cars, the mas<cer is liable, though the 
accident was caused by the concurring negli- 
gence of a feliow servant.—Frisco Lumber Co. 
v. Spivey, Okla., 140 Pac. 157. 


84. Incompetent Servant.—‘Incompetency” 
in a fellow servant denotes the absence of re- 
liability in all that is essential to make up a 
reasonably safe person, considering the nature 
of the work and the general satety of those 
required to associate with the person.—Ingram 
Day Lumber Co. v. Joh, Miss., 64 So. 934. 

85. Inexperienced Employe.—The rule re- 
lieving a master from liability for injuries to 
an employe who has placed himself in a posi- 
tion of danger, where it has no knowledge of 
his peril held not to apply wnere an inexperi- 
enced employe, without being warned that the 
car on which he was working might be sud- 
denly started, was injured from being caught 
under a wheel when the car was suddenly 
bumped by others.—Lewis v. en cc, & 
& St. L. Ry. Co., Ohio, 104 N. E. 1002 

86. Promise to Repair.—That an employe 
had worked for years under same conditions 
does not prevent his recovering for negligence 
in the master in failing to provide sufficient 
light, though there was no complaint on his 
part, nor promise to repair.—Tecza v. Sulzber- 
ger & Sons Co., Kan., 140 Pac. 105. 

87. Mortgages—Duplicate Notes.—Where du- 
plicate notes, purporting to be secured by a 
single deed of trust, are executed, the one first 
negotiated to an innocent purchaser carries the 











interest, 





mortgage security.—Quinn vy. McCallum, Mo, 
165 S. W. 1115 

$8.—Equity —w here a deed, absolute in form, 
is given py a debtor to his creditor, if the in- 
debtedness remains uncanceled, the conveyance 
is treated in equity as a mortgage, though the 
grantee may not regard it as such.—Gibson y, 
Morris State Bank, Mont. 140 Pac. 76. 

89. Navigable Waters—Riparian Owner.— 
The bed of the Mississippi river above tide- 
water belongs in Mississippi to the riparian 
owner up to the thread of the channel.—archer 
v. Greenville Sand & Gravel Co., 34 Sup. Ct. 
Rep. 567. 

90. Negligence—Comparative.—The contri- 
butory negligence of a switchman, whose arm 
was crushed between two cars while examin- 
ing the defective coupling mechanism, does not 
diminish his recovery in view of the proviso of 
the kmployers’ Liability Act, April 22, 1903, § 
3, establishing the rule of comparative negli- 
gence where the mechanism failed to act au- 
tomatically as required by the federal safety 





appliance act.—Grand ‘Trunk Western Ry. Co. 
vy. Lindsay, 34 Sup. Ct. Rep. 581. 
9i. Imputability.—Where plaintiff was in- 





jured while riding as the guest of L., plaintiff 


was only responsible tor her own negiigence, 
and L.'s negligence, if any, was not imputable 
to her.—Atwood y. Utah Light & Ry. Co., Utah, 


140 Pac. 137. 


92. Novation—Defined.—Novation is a_sub- 
stitution of a new contract for an old one, and 
is distinguished from accord and satisfaction 


in that a novation implies the extinguishment 
of an existing debt, and accord and satisfac- 
tion relates solely to the extinguishment of the 
old dept.—Cooke v. McAdoo, N. J., 90 Atl. 302. 

93. Partition——-Parol Agreement.—A _ parol 
partition, followed by possession py the ten- 
unts in common of the parts allotted to them 
severally, is sufficient to protect each in his 
several shares and will be contirmed in equity, 
it proved by clear and satisfactory evidence.— 
Bayley v. Nichols, IlL, 104 N. E. 1054, 

94. Principal and Surety—Alteration.—Ma- 
terial alteration of a bond by the payee will 
release a surety not consenting.—ayer Vv. 
Hughes, 8. Car., 81 S. E. 510 

95. Sales—Conditional Sale—A_ subscribing; 
witness of a conditional saies contract may in- 
fer from the facts and circumstances that the 
buyer signed the contract as her ftreetand vol- 
untary act and deed, without requiring a for- 
mal acknowledgment from the buyer of that 
fact.—McAusland y. Rieser, N. J., 90 Atl. 261. 

96. Resale.—A resale of chattels by the 
seller after the buyer’s refusal, without actual 
notice to the buyer, is not conclusive evidence 
of value, by which to measure the buyer's 
liability.—Meyer v. McAllister, Cal., 140 Pac. 42. 

97. Tenancy in Common—Judicial Sale.— 
One tenant in common couid acquire for his 
sole benefit the right of the other cotenants at 
a judicial sale involving such rights.—MecNutt 
vy. Nuevo Land Co., Cal., 140 Pac. 6. 

98. ‘Trusts—Executed.—Where a conveyance 
was in trust to convey to the children of the 
settler’s daughter after her death, the trust was 
not executed by the statute of uses.—hoehne 
v. Beattie, R. LL. 90 Atl. £11, 

99. Waters and Water Courses—Diversion.— 
A right to the use of water of a natural stream 
does not depend upon the place of its appli- 
cation, and is not corfined to the land upon 
which the right came into exstence, but the 
point of diversion, the place of application, and 
the character of use may each be changed; the 
only limitation being the prohibition of any 
injurious effect upon the vested rights of oth- 
ers to the use of the water.—Ironstone Ditch 
Co. v. Ashenfelter, Colo., 140 Pac. 177. 

1006. Wills—Collateral Attack.—A surro- 
gate’s decree, determining that testator at the 
time of his death was an inhabitant of the 
county; that he died possessed of certain per- 
sonal property and lett a will which had been 
probated—could not be collaterally attacked in 
a widow's action to recover her distributive 
share of the estate.—Flatauer y. Loser, N. Y., 
104 N. E. 1123. 
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